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Maine Revised Statutes

Title 36: TAXATION

Chapter 917: EMPLOYMENT TAX INCREMENT
FINANCING HEADING: PL 1995, c. 669, 85 (new)

86751. SHORT TITLE

This chapter may be known and cited as the "Maine Employment Tax Increment Financing Act."
[1995, c. 669, 85 (NEW.]

SECTI ON HI STORY
1995, c. 669, §5 (NEW.

86752. PROGRAM ESTABLISHED; DECLARATION OF PUBLIC PURPOSE

The Maine Employment Tax Increment Financing Program is established to encourage the creation of
net new quality jobsin this State, improve and broaden the tax base and improve the general economy of the
State. The Legislature declares that the actions required to assist the implementation of development programs
are apublic purpose and that the execution and financing of these programs are a public purpose. [ 1995,
c. 669, 85 (NEW.]

SECTI ON HI STORY
1995, c. 669, §5 (NEW.

86753. DEFINITIONS

As used in this chapter, unless the context otherwise indicates, the following terms have the following
meanings. [ 1995, c. 669, 85 (NEW.]

1. Affiliated businesses.

[ 2005, c. 351, §17 (RP) .]

1-A. Affiliated business. "Affiliated business' means a member of a group of 2 or more businessesin
which more than 50% of the voting stock of each member corporation or more than 50% of the ownership
interest in a business other than a corporation is directly or indirectly owned by a common owner or owners,
either corporate or noncorporate, or by one or more of the member businesses.

[ 2005, c. 351, 818 (NEW .]
2. Affiliated group.
[ 2005, c. 351, 819 (RP) .]

3. Applicant. "Applicant" means a qualified business that has submitted an application to the
commissioner for approval of an employment tax increment financing devel opment program.

[ 1995, c. 669, §5 (NEW .]
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3-A. Average employment during base period. "Average employment during the base period" for a
business means the total number of employees of that business as of each March 31st, June 30th, September
30th and December 31st of the base period, divided by 12.

[ 2005, c. 351, §20 (NEW .]

4. Base level of employment. "Base level of employment” means the greater of either the total
employment of abusiness as of the March 31st, June 30th, September 30th and December 31st of the
calendar year immediately preceding the application for approval of the employment tax increment financing
development program divided by 4 or its average employment during the base period.

A. Pursuant to Title 30-A, section 5250-J, subsection 4-A, "base level of employment" may be adjusted
to mean 25% of the average number of employees of that business over the 3 months immediately
preceding the catastrophic occurrence. [ 2009, c. 461, 826 (NEW. ]

B. Pursuant to Title 30-A, section 5250-J, subsection 4-C, "base level of employment" must be adjusted
to be calculated from the location where the business produced the significant employment expansion of
250jobsor more. [ 2009, c. 461, 826 (NEW.]

[ 2009, c. 461, §26 (RPR) .]

5. Baseperiod. "Base period' means the 3 calendar years prior to the year in which an applicant's
employment tax increment financing development program is approved by the commissioner.

[ 1995, c. 669, §5 (NEW .]

6. Commissioner. "Commissioner" means the Commissioner of Economic and Community
Development.

[ 1995, c. 669, §5 (NEW .]

7. Employment tax increment. "Employment tax increment” means that level of employment, payroll
and state income withholding taxes attributed to qualified employees employed by a qualified business above
the base level for the qualified business, adjusted pursuant to subsection 12 for shiftsin employment by
affiliated businesses.

[ 2005, c. 351, 822 (AMD); 2005, c. 351, 826 (AFF) .]
8. Employment tax increment financing development program. "Employment tax increment
financing devel opment program™" means a statement describing:

A. An applicant's employment growth and capital investment plans over the 5-year period beginning on
the date an application is submitted to the commissioner; and [ 1995, c. 669, 85 (NEW.]

B. A description of how funds reimbursed under this Act are necessary to the achievement of those
plans. [ 1995, c. 669, 85 (NEW.]

[ 1995, c. 669, §5 (NEW .]

9. Gross employment tax increment. "Gross employment tax increment” means that level of
employment, payroll and State income tax withholding taxes attributed to qualified employees employed by a
qualified business that is greater than the base level for the qualified business.

[ 1995, c. 669, §5 (NEW .]
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10. Labor market unemployment rate. "Labor market unemployment rate" means the average
unemployment rate as published by the Department of Labor for the labor market or marketsin which
potential qualified employees are located and in which reimbursement is claimed under this chapter for the 12
most recently reported months preceding the date of application for employment tax increment financing and
for the 12 most recently reported months preceding the beginning of the 6th year of an approved employment
tax increment financing devel opment program.

[ 1999, c. 388, §1 (AMVD) .]

11. Qualified business. "Qualified business' means any for-profit businessin this State, other than a
public utility as defined by Title 35-A, section 102, that adds 5 or more qualified employees above its base
level of employment in this State within any 2-year period commencing on or after January 1, 1996 and that
meets one of the following criteria:

A. The businessis not engaged in retail operations; [ 1995, c. 669, 85 (NEW.]

B. The businessis engaged in retail operations but less than 50% of its total annual revenues from
Maine-based operations are derived from sales taxable in this State; or [ 1995, c¢. 669, 8§85

(NEW . ]
C. The businessis engaged in retail operations and can demonstrate to the commissioner by a
preponderance of the evidence that any increased sales will not include sales tax revenues derived from
atransferring or shifting of retail salesfrom other businessesin this State. [ 1995, c. 669, 85
(NEW . ]
For purposes of this subsection, "retail operations’ means sales of consumer goods for household use to
consumers who personally visit the business location to purchase the goods.

[ 2001, c. 157, §1 (AMD) .]

12. Qualified employee. "Qualified employee" means a new, full-time employee hired in this State by
aqualified business, for whom a retirement program subject to the Employee Retirement Income Security
Act of 1974, 29 United States Code, Chapter 18 and group health insurance are provided, and whose income
derived from employment with the applicant, calculated on acalendar year basis, is greater than the most
recent annual per capita personal incomein the county in which the qualified employee is employed, aslong
as Maine income tax withholding attributed to the qualified employee is subject to reimbursement to the
qualified business under this chapter. "Qualified employee" does not include an employee who is shifted
to aqualified business from an affiliated business. The commissioner shall determine whether a shifting of
employees has occurred.

[ 2009, c. 434, §82 (AVD) .]

13. State unemployment rate. "State unemployment rate" means the average unemployment rate
published by the Department of Labor for the State as a whole for the 12 most recently reported months
preceding the date of application for employment tax increment financing and for the 12 most recently
reported months preceding the beginning of the 6th year of an approved employment tax increment financing
development program.

[ 1999, c. 388, §3 (AVD) .]

SECTI ON HI STORY

1995, c. 669, §5 (NEW. 1997, c. 766, §§1,2 (AMD). 1999, c. 388, §§1-3
(AVMD). 2001, c. 157, §1 (AVD). 2003, c. 391, §13 (AMD). 2005, c. 351,
§§17-23 (AMD). 2005, c. 351, §26 (AFF). 2009, c. 21, §6 (AMD). 2009,
c. 434, §82 (AMD). 2009, c. 461, §26 (AWD).
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86754. REIMBURSEMENT ALLOWED

1. Generally. Subject to the provisions of subsection 2, a qualified businessis entitled to reimbursement
of Maine income tax withheld during the calendar year for which reimbursement is requested and attributed to
qualified employees after July 1, 1996 in the following amounts.

A. For qualified employees employed by a qualified business in labor market areasin this State in
which the labor market unemployment rateis at or below the State’ s unemployment rate at the time of
application, the reimbursement is equal to 30% of Maine income tax withheld during each of the first

5 calendar years for which reimbursement is requested and attributed to those qualified employees.

The percentage of reimbursement for the 6th to 10th years of the employment tax increment financing
development program is established based upon the labor market unemployment rate at the beginning of
the6thyear. [ 2009, c. 496, 829 (RPR).]

B. For qualified employees employed by a qualified businessin labor market areasin this Statein
which the labor market unemployment rate is greater than the State’ s unemployment rate at the time

of application, the reimbursement is equal to 50% of Maine income tax withheld during each of the

first 5 calendar years for which reimbursement is requested and attributed to those qualified employees.
The percentage of reimbursement for the 6th to 10th years of the employment tax increment financing
development program is established based upon the labor market unemployment rate at the beginning of
the6thyear. [ 2009, c. 496, 8§29 (RPR).]

C. For qualified employees employed by a qualified businessin labor market areas in this State in which
the [abor market unemployment rate is greater than 150% of the State’ s unemployment rate at the time
of application, the reimbursement is equal to 75% of Maine income tax withheld during each of the

first 5 calendar years for which reimbursement is requested and attributed to those qualified employees.
The percentage of reimbursement for the 6th to 10th years of the employment tax increment financing
development program is established based upon the labor market unemployment rate at the beginning of
the6thyear. [ 2009, c. 496, 8§29 (RPR).]

D. For qualified Pine Tree Development Zone employees, as defined in Title 30-A, section 52501,
subsection 18, employed directly in the qualified business activity of a qualified Pine Tree Devel opment
Zone business, as defined in Title 30-A, section 5250-1, subsection 17, for whom a certificate of
qualification has been issued in accordance with Title 30-A, section 5250-O, the reimbursement under
this subsection is equal to 80% of Maine income tax withheld each year for which reimbursement is
reguested and attributed to those qualified employees for a period of no more than 10 yearsfor atier 1
location as defined in Title 30-A, section 5250-1, subsection 21-A and no more than 5 years for atier 2
location as defined in Title 30-A, section 5250-1, subsection 21-B. Reimbursement under this paragraph
may not be paid for years beginning after December 31, 2028. [ 2011, c. 240, 844 (AMD).]

[ 2011, c. 240, §44 (AVD) .]

2. Limitations. Reimbursement to a qualified business under this chapter is subject to the following
limitations.

A. A business previously qualified and approved by the commissioner may not receive reimbursement
under this chapter for any period of time in which it failed to maintain the minimum requirements for
initial approval asaqualified business. [ 1995, c¢. 669, 85 (NEW. ]

B. Reimbursement to a qualified business approved pursuant to this chapter expires 10 years after
the date on which benefits commenced under the employment tax increment financing devel opment
program. [ 1999, c. 388, 84 (AWD).]

C. A business electing to take the jobs and investment tax credit under section 5215 may not claim
reimbursement under this chapter until the full amount of allowable jobs and investment tax credit
benefits have been claimed. This limitation does not apply to claims for reimbursement of withholding
for qualified Pine Tree Development Zone employees as defined in Title 30-A, section 5250-1,
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subsection 18, if those employees and any investment in the related Pine Tree Development Zone are
not included in calculating the jobs and investment tax credit under section 5215. [ 2005, c¢. 622,
§32 (AMD); 2005, c. 622, 833 (AFF).]

D. A business may not claim reimbursement under this chapter for income withholding taxes attributed
to employees employed within any state tax increment financing district approved under Title 30-A,
chapter 206. [ 2001, c. 669, 84 (AMD).]

E. Employee payroll withholding amounts are limited to the standard amount required to be withheld
pursuant to chapter 827 and may not include any excess withholding. [ 1995, c. 669, 85

(NEW . ]

F. The aggregate annual retained employment tax increment revenues for all employment tax increment
financing programs may not exceed $20,000,000, adjusted by afactor equal to the percentage change in
the United States Bureau of Labor Statistics Consumer Price Index, United States City Average, from
January 1, 1996 to the date of calculation. [ 1995, c. 669, 85 (NEW. ]

[ 2005, c. 622, §32 (AVD); 2005, c. 622, 8§33 (AFF) .]

3. Multiplelabor market areas. The commissioner may by rule establish procedures for equitably
apportioning reimbursement to a qualified business employing qualified employees in multiple labor market
areasin the State.

[ 1995, c. 669, §5 (NEW .]

SECTI ON HI STORY
1995, c. 669, §5 (NEW. 1997, c. 766, §83,4 (AMD). 1999, c. 388, §4
(AVMD). 2001, c. 669, §4 (AVD). 2003, c. 451, §NNN6 (AMD). 2003, c.
451, §NNN8 (AFF). 2003, c. 688, §D6 (AMD). 2005, c. 622, §32 (AMD).
2005, c. 622, §33 (AFF). 2009, c. 434, 8§83 (AVD). 2009, c. 461, §27
(AVD). 2009, c. 496, §29 (AVD). 2011, c. 240, §44 (AVD).

86755. PROCEDURES FOR APPLICATION

A qualified business that applies to the commissioner for approval of its employment tax increment
financing program shall submit, in aform acceptable to the commissioner, the following information:
[1995, c. 669, 85 (NEW.]

1. Baselevel data. Employment, payroll and state withholding data necessary to calcul ate the base
level;

[ 1995, c. 669, §5 (NEW .]

2. Number of qualified employees. The number of qualified employees that the applicant has added
or will add in the State that qualify the business for reimbursement under this chapter, including additional
associated payroll and withholding data necessary to calculate the gross employment tax increment and
establish the appropriate reimbursement percentage;

[ 1995, c. 669, §5 (NEW .]

3. Certification. Certification that aretirement program subject to the Employee Retirement Income
Security Act of 1974, 29 United States Code, Sections 1001 to 1461 and group health insurance have been
made availableto al of the applicant's qualified employees,

[ 1995, c. 669, §5 (NEW .]
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4. Employment locations. A listing of al of the applicant's employment |locations within the State and
the number of employees at each location; and

[ 1995, c. 669, §5 (NEW .]

5. Affiliationsand data. A listing of al affiliated business and affiliated groups, data regarding current
employment, payroll and state income withholding taxes for each affiliated business in the State.

[ 1995, c. 669, §5 (NEW .]

Upon receipt of the information required by this section, the commissioner shall review the information
in atimely fashion. If the commissioner determines that the criteria provided in section 6756 are satisfied, the
commissioner must issue a certificate of approval to the applicant. [ 1995, c¢. 669, 85 (NEW. ]

SECTI ON HI STORY
1995, c. 669, 85 (NEW.

86756. CRITERIA FOR APPROVAL

Prior to issuing a certificate of approval for an employment tax increment financing program, the
commissioner must find that: [ 1995, c. 669, 85 (NEW.]

1. Approval needed. The economic development described in the program will not go forward without
the approval;

[ 1995, c. 669, §5 (NEW .]

2. Contribution to State. The program will make a contribution to the economic well-being of the
State; and

[ 1995, c. 669, §5 (NEW .]

3. No substantial harm to existing businesses. The economic development described in the
program will not result in a substantial detriment to existing businessesin the State. In order to make this
determination, the commissioner shall consider, pursuant to Title 5, chapter 375, subchapter 11, those factors
the commissioner determines necessary to measure and evaluate the effect of the proposed program on
existing businesses, including whether any adverse economic effect of the proposed program on existing
businesses is outweighed by the contribution described in subsection 2.

[ 1995, c. 669, §5 (NEW .]

The State Economist shall review applications for employment tax increment financing and provide an
advisory opinion to assist the commissioner in making findings under this section. [ 1995, c. 669, 85

(NEW. ]

SECTI ON HI STORY
1995, c. 669, 8§5 (NEW.

86757. CALCULATION OF EMPLOYMENT TAX INCREMENT
(REPEALED)

SECTI ON HI STORY
1995, c. 669, §5 (NEW. 2005, c. 351, 8§26 (AFF). 2005, c. 351, §24
(RP).
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86758. PROCEDURE FOR REIMBURSEMENT

1. Reporting by qualified businesses. On or before April 15th of each year, each qualified business
approved by the commissioner pursuant to this chapter shall report the number of employees, the state
income taxes withheld for the immediately preceding calendar year and any further information the State Tax
Assessor may reasonably require.

[ 1995, c. 669, §5 (NEW .]

2. Determination by assessor. On or before June 30th of each year, the assessor shall determine the
employment tax increment of each qualified business for the preceding calendar year. A qualified business
may receive up to 80% of the employment tax increment generated by that business as determined by
the assessor, subject to the further limitations in section 6754, subsection 2. That amount is referred to as
"retained employment tax increment revenues.”

[ 2005, c. 351, 825 (AMD); 2005, c. 351, 826 (AFF) .]

3. Deposit and payment of revenue. On or before July 15th of each year, the assessor shall certify
to the State Controller the total retained employment tax increment revenues for the preceding calendar
year for approved employment tax increment financing programs to be transferred to the state employment
tax increment contingent account established, maintained and administered by the State Controller from
General Fund undedicated revenue within the withholding tax category. On or before July 31st of each year,
the assessor shall pay to each approved qualified business an amount equal to the retained employment tax
increment revenues of that qualified business for the preceding calendar year.

[ 2009, c. 571, Pt. LL, 82 (RPR .]

4. Assignment of payments. A qualified business may assign its right to payments under this chapter
to secure aloan from the Finance Authority of Maine, and such an assignment, notwithstanding any contrary
provision of law, isalegally valid assignment binding upon the qualified business and its successorsin
interest. Upon notice of such an assignment given to the assessor by the Finance Authority of Maine and
written confirmation of such an assignment signed by the qualified business, the assessor shall pay to
the Finance Authority of Maine any payments due to the qualified business pursuant to this chapter and
assigned to the Finance Authority of Maine until the Finance Authority of Maine notifies the assessor that the
assignment has been released.

[ 2013, c. 67, §3 (NEW .]

SECTI ON HI STORY
1995, c. 669, §5 (NEW. 1997, c. 668, 8§41 (AMD). 1997, c. 766, §5

(AVMD). 1999, c. 127, §A51 (AMD). 2005, c. 351, §25 (AMD). 2005, c.
351, §26 (AFF). 2009, c. 361, §34 (AMD). 2009, c. 461, §28 (AWD).

2009, c. 571, Pt. LL, 82 (AVD). 2013, c. 67, 83 (AWD).

86759. PROGRAM ADMINISTRATION

The commissioner shall administer this Act. The commissioner and the State Tax Assessor may adopt
rules pursuant to the Maine Administrative Procedure Act for implementation of the program, including, but
not limited to, rules for determining and certifying eligibility. The commissioner may also by rule establish
fees, including fees payable to the State Tax Assessor for obligations under this chapter. Any fees collected
pursuant to this chapter must be deposited into a special revenue account administered by the State Tax
Assessor and those fees may be used only to defray the actual costs of administering thisAct. [ 2011, c.
655, Pt. DD, 816 (AMD); 2011, c. 655, Pt. DD, 824 (AFF).]

SECTI ON HI STORY
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1995, c. 669, §5 (NEW. 2011, c. 655, Pt. DD, §16 (AVD). 2011, c. 655,
Pt. DD, §24 (AFF).

86760. CONFIDENTIALITY

The following records are designated as confidential for purposes of Title 1, section 402, subsection 3,
paragraph A: [ 1995, c. 669, 85 (NEW.]

1. Records used for designation or approval of program. Any record obtained or developed by
the commissioner or the State Tax Assessor for designation or approval of an employment tax increment
financing program. After receipt by the commissioner or the State Tax Assessor of the application or
proposal, arecord pertaining to the application or proposal is not considered confidential unless it meets the
requirements of subsections 2 to 6;

[ 1995, c. 669, §5 (NEW .]

2. Recordsrequested confidential or causing detriment. Any record obtained or developed by the
commissioner or the State Tax Assessor that:

A. A person, which may include a qualified business, to whom the record belongs or pertains has
requested be designated confidential; or [ 1995, c. 669, 85 (NEW.]

B. The commissioner has determined contains information that gives the owner or a user of that
information an opportunity to obtain business or competitive advantage over another person who does
not have access to the information or access to which by others would result in a business or competitive
disadvantage, loss of business or other significant detriment to any person to whom the record belongs or
pertains, [ 1995, c. 669, 85 (NEW.]

[ 1995, c. 669, §5 (NEW .]

3. Privaterecords. Any record, including any financia statement or tax return, obtained or developed
by the commissioner or the State Tax Assessor, the disclosure of which would constitute an invasion of
personal privacy, as determined by the governmental entity in possession of that record or information;

[ 1995, c. 669, §5 (NEW .]

4. Employment tax increment program records. Any record, including any financial statement
or tax return, obtained or developed by the commissioner or the State Tax Assessor in connection with
any monitoring or servicing activity by the commissioner or the State Tax Assessor that pertainsto an
employment tax increment program;

[ 1995, c. 669, §5 (NEW .]

5. Creditworthiness records. Any record, including any financial statement or tax return obtained
or developed by the commissioner or the State Tax Assessor, containing an assessment by a person not
employed by the State of the creditworthiness or financial condition of any person or project; and

[ 1995, c. 669, §5 (NEW .]

6. Confidential financial statements. Any financial statement, if the person to whom the statement
belongs or pertains has requested that the record be designated confidential.

[ 1995, c. 669, §5 (NEW .]

SECTI ON HI STORY
1995, c. 669, 8§5 (NEW.
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86761. AUDIT PROCESS

This chapter may not be construed to limit the authority of the State Tax Assessor to conduct an audit
of aqualified business. When it is determined by the State Tax Assessor upon audit that a qualified business
has received a distribution larger than that to which it is entitled under this chapter, the overpayment must be
applied against subsequent distributions, unlessit is determined that the overpayment is the result of fraud
on the part of the qualified business, in which case the State Tax Assessor may disqualify the business from
receiving any future distributions. When thereis no subseguent distribution, the qualified business to which
overpayments were made is liable for the amount of the overpayments and may be assessed pursuant to
provisionsof Part 1. [ 1995, c. 669, 85 (NEW.]

SECTI ON HI STORY
1995, c. 669, §5 (NEW.
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